Background
In 1974, Ray Budde, an assistant professor of education at the University of Massachusetts/Amherst, delivered a paper entitled, "Education by Charter" to the Society for General Systems Research.
1 For
Budde, it was time to consider a new kind of school, started by groups of teachers, with independence from local school districts in return for more accountability for student achievement. The paper, which received little notice at the time, originated the idea that now stands at the center of discussions of education reform across the United States.
country. After slow growth throughout the 1990s, charter school growth rates took off in the first decade of the new millennium and have further accelerated in recent years. According to the National Alliance for Public Charter Schools, in the 2013--14 school year, over 2.5 million students were attending approximately 6,400 charter schools across the U.S. 8 For some analysts, it is precisely the social movement character of the charter school phenomenon that explains its ascendancy in such a short period of time. After noting the great difficulty faced by any group wishing to connect educational outcomes to a particular policy initiative, Professor Derek Black of the University of South Carolina School of Law points out an important difference between reform movements based on civil rights and the charter school movement:
Charter schools suffer from the same causal weakness [as the civil rights reform movement], but it is not impeding their expansion because the charter movement, unlike civil rights, is not based primarily on evidence. Instead, charter school advocates emphasize ideological values that appeal to broad constituencies. These value--based constituencies form a movement that forces the expansion of charter schools and is undeterred by evidentiary critique. 9
Whether or not it was the result of a values--based social movement, the growth of charter schools has been neither accidental nor random. Parents and teachers interested in new approaches to curriculum and innovative efforts to involve parents in schools drove early charter formation. But the concept quickly became part of a much broader ideological critique of public education. 10 Charters emerged in the context of a growing sense that the deteriorating quality of the U.S. education system was threatening both social stability in U.S. cities and the country's competitiveness in the global economy. 11 While critics noted problems across the educational landscape, public education in many of the country's urban centers came in for the most intense criticism. This line of thinking identified excessive centralization and regulation, the power of teachers unions and a general lack of school accountability for educational outcomes as the roots of the perceived "crisis" of public education. 12 Regardless of whether or not such a crisis existed, the common perception of a crisis in urban education-with charter schools as an important part of the response to the crisis-became a powerful driver of charter school growth. Echoing Professor Black's assessment of the charter movement, a prominent analyst of the charter school debate noted, "an unfortunate shift of some charter school advocacy from a pragmatic question to identify school improvement strategies to an ideological prejudice against regular public schools." 13 Given the racial and cultural composition of the urban school districts under discussion, debates on the crisis in public education have had strong racial and cultural overtones. Charter school growth has been most dramatic in precisely those urban school districts where African--American students and English Language Learners often make up the majority of public school students. As of the 2012--13 school year, Los Angeles had more than twice as many charter students as any other district in the nation. New York, Philadelphia, Detroit and Chicago, in that order, followed Los Angeles on the list of U.S. school districts with the greatest number of charter students. New Orleans, which rebuilt its district on the charter model after Hurricane Katrina, led the country in the percentage of charter students, followed by Detroit and Washington, DC.
14 In communities where many African--American families felt poorly served by traditional public schools, charters schools emerged as an important educational alternative. As the charter school sector has grown and broadened its base of social and political support, so has the controversy over the performance of these schools and the impact of charter expansion on the overall quality of education in those districts in which charters are taking hold. A number of studies conclude that students attending charter schools are achieving better academic outcomes than similar students in nearby traditional public schools. 15 Often using the same data, other researchers reach very different conclusions concerning charter effectiveness. 16 Clearly, the evidence--based social science debate on charters is not settled, and will not be settled in the near future. Many observers have suggested that the positioning of those questioning the charter alternative has become just as ideological as the thinking that is driving charter expansion. 17 The following analysis examines the charter school phenomenon from a human rights--based perspective, a perspective that we believe is complementary to, rather than contradictory to or competitive with, the more commonly voiced civil rights perspectives. The concrete policy option under discussion in many states is continued charter school expansion, but the only way to project the likely human rights effect of such expansion is to analyze the experience to date through a human rights lens. While much analysis of the policy issues surrounding charter schools has overlooked this perspective, we believe that human rights analysis has the potential to provide positive guidance to the policy discussion. Our approach is evidence--based. Employing a human rights lens implies viewing charter school practice from the vantage point of the variety of treaties and other international agreements that establish the right to education in international law. 18 Such analysis cannot escape the weight of the abundant evidence regarding the impact of charter schools in the lives of children inside and outside of those schools. At the same time, the human rights framework rests on a set of human values that the international agreements and treaties seek to express and support. We believe that the human rights approach has the potential to both assess the evidence regarding experience of charter schools and help empower a strong values--based effort to reform education in ways that are consistent with the human rights framework. For practical reasons, we focus our analysis on a case study of charter school practice in a single state, Massachusetts. While the state is not among those with the highest number of charter school students or schools, the growth of the charter school sector there has been the object of considerable national attention. 19 In addition, the growth of charter schools in the Bay State has been the subject of a lively political debate. According to a 2011 study of Massachusetts charters by Harvard's Center for Education Policy Research, "The question of whether charter schools boost achievement has been at the heart of the education policy debate statewide and nationwide, with special attention to the role that charter schools might play in disadvantaged urban communities." 20 Furthermore, an influential 2013 study finds particularly high levels of performance at Massachusetts charters, and singled out Boston charter schools as among the highest performing charter schools in the nation. 21 In July 2014, after two decades of virtually uninterrupted support for gradual expansion of the charter school sector in the state, the Massachusetts Senate defeated an initiative to further enable charter school growth. 22 While a single action certainly does not signal a turning point in the political debate around charters, it does suggest a shift in the terms of that debate.
In the analysis that follows, we establish the definition of charter schools and describe their legal foundations in Massachusetts. On that basis, we describe the elements of the charter school experience that are most relevant to a human rights analysis of the phenomenon and then suggest the likely human rights effects of continued expansion of the charter school sector. While our examination of charter schools focuses on Massachusetts, throughout the analysis we reference developments in other states to suggest that the dynamics described in Massachusetts are not unique and that the conclusions drawn may well have broader relevance.
What is a Charter School?
The charter school model is not easily defined. Since the legislation enabling charters occurs at the state level, the resulting schools can differ significantly from state to state. These schools do, however, share certain characteristics across state experiences. The National Conference of State Legislatures cites the following commonalities of all charter schools:
• They are public schools --free to attend, publicly funded, part of the state school system, and accountable to public bodies for their results.
• They are schools of choice, so they do not enroll students solely based on where they live.
• They are privately managed by an organization that has a charter, or contract, with an authorizer. 24 Whether or not charter schools are "public" is debatable. The genius of their design is that they combine elements of public and private education in a package that has been able to access public funding. They do possess the public characteristics noted by the National Conference, but they are also privately governed and often operate quite independently of public authority. If they are to be known as "public" schools, then the charter movement has succeeded in broadening the definition of public schools. The process of creating a charter school begins with an organization proposing a concept for a school and taking responsibility for the implementation of that concept. The organization must present that concept to an entity with the legal authority to authorize charter schools in that state. Once the organization gains approval of its application, its board and school leadership operate with much more flexibility than the leadership of traditional public schools. Many charter schools are not bound by collective bargaining agreements covering the districts in which they are located. They exert considerable control over curriculum development, and usually exercise a great deal more freedom to allocate funds in accord with local conditions. Most importantly, the 24 Charter Schools, NATIONAL CONFERENCE OF STATE LEGISLATURES, http://www.ncsl.org/research/education/charter--schools--overview.aspx (last visited Sept. 24, 2014). trustees governing charter schools almost always operate independently of local school boards. 25 States grant charter schools this independence with the expectation that the resulting schools will face a higher level of accountability for educational outcomes. In most states, the organization proposing the charter is free to sub--contract the actual operation of the school to another entity. In the early days of the charter experiment, groups of parents or teachers who wanted to use a particular educational technique to improve the outcomes for underserved students applied to start schools. Over time, a variety of actors have become involved in developing and in managing charter schools. Grassroots groups still propose and operate charter schools, but today, charters are often run through education management organizations (EMOs). Some EMOs are national, for--profit corporations.
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The Legal Foundations of Charter Schools in Massachusetts
Massachusetts joined the wave of states passing legislation to enable charter school formation in the years immediately after the passage of the original Minnesota charter bill. The Education Reform Act of 1993 allowed for the creation of up to 25 charter schools in Massachusetts, provided that total charter enrollment did not pass .75% (3/4 of one per cent) of total public school enrollment.
27
That law also permitted two types of charter schools: Commonwealth Charters, which are almost entirely independent of local school districts, and Horace Mann or "in--district" charters. Horace Mann charters are governed by independent boards, but remain nominally under the financial oversight of the local school board and the supervision of school district leadership. 28 Teachers and other staff in Horace
Mann charters are generally members of the district's collective bargaining unit. Commonwealth charters, on the other hand, are essentially separate, independent school districts over which the local public school district exerts no control. Teachers and staff may unionize, but they are not automatically part of the local bargaining unit. For DESE, low performing districts are those 10% of districts that perform worst on the Commonwealth's "Massachusetts Comprehensive Assessment System" (MCAS). Until 2014, DESE made this determination strictly based on raw test scores. In 2014, the Department integrated a consideration of a district's growth in test scores into this determination, but MCAS scores remain the sole basis upon which district performance is assessed in determining low performing districts. The law explicitly calls for the formation of 14 new Horace Mann charters in low--performing districts and puts in place a number of incentives for doing so. in Boston, home to less than 6% of Massachusetts public school students. 34 The vast majority of Massachusetts's cities and towns do not host any charter schools. The Department of Elementary and Secondary Education (DESE) estimates that statewide, roughly 3.6% of K--12 students attend a charter school, or approximately 34,600 students. In those urban districts where charters are concentrated, however, the numbers look different: in Boston, about 15% of students are in a charter school, 35 in Springfield, about 8%, 36 and in Lawrence, about 9%. 37 Because of this uneven pattern, even while overall charter school growth was still comfortably under legislative limits at the state level, growth approached legal limits in key urban districts, most notably Boston. This situation, in combination with continuing demand for charter seats among parents 38 created pressure for legislative action to ensure that more Commonwealth charters could be created in Boston. Growth in Commonwealth charters in urban districts outside of Boston suggested that charters would soon approach legal limits in some of those districts, as well. New legislation proposed in 2013 responded to this situation by lifting the percentage of any district's budget that could be diverted to charter schools. It would also have allowed the creation of more Commonwealth charters in districts considered to be low performing, including Boston. Furthermore, the law would have unified charter and district school assignment processes in Massachusetts, and put forth a number of other changes to encourage the creation of more charter schools. Charter advocates enthusiastically supported the proposed legislation, but the bill was also met by strong opposition from parent groups, school administrators and other advocates of public education, in addition to the teachers' unions that had opposed most charter expansion measures over the past two decades. Those opposing the bill argued that further charter growth would undermine the quality of traditional public schools in districts with large numbers of charters. This opposition had the effect of increasing the number of legislators raising questions about the reform legislation. In July 2014, the Massachusetts Legislature for the first time defeated a measure designed to encourage charter 33 Calculation by author, from information provided by the Department of Elementary and Secondary Education (DESE). See id.
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Based on enrollment data provided by DESE and the Boston Public Schools, in 2013, there were 953,369 public school students in Massachusetts, 57,100 of whom attended school in Boston. 35 Boston has the highest concentration of students in charter schools across the state, and also six of the 10 Horace Mann charter schools.
36
Of the six charters in Springfield, both Phoenix Academy and Springfield Preparatory were recently granted charters, and do not have enrollment data yet. They are licensed for a combined 736 students.
37
The numbers here are a rough estimate -not every student in a charter in Boston, Springfield or Lawrence lives in those cities and would go to those public schools otherwise. Many charters accept students from other districts. expansion.
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Speaking on the floor of the State Senate, where the bill went down to defeat, members cited the drain on district resources resulting from charter schools, questions about the efficacy of charter schools as a strategy to narrow the school achievement gap, and concern with the possibility that continuing charter expansion was creating a "two--tiered" educational system in the State as reasons for their opposition to the bill. 40 Despite this unprecedented action by the Legislature, Massachusetts continues to create new charter schools. Current law still establishes no legal limit on the creation of Horace Mann charters in low performing districts and several such projects, including two in Boston, emerged in the immediate aftermath of the July vote, 41 suggesting that, despite an important legislative setback, charter school expansion remains an important part of the education agenda in Massachusetts. charter schools are critical to a human rights analysis of the charter phenomenon, and we will return to these mechanisms in a later section on school financing.
The Civil Right to Education
In the 1973 Rodriguez case, the U.S. Supreme Court held that education "is not among the rights afforded specific protection under the Federal Constitution." 45 The decision undermined efforts to establish a Federal right to education in the United States, and shifted the focus of debates about equal education to the States. The result is a patchwork of education rights, with 22 states defining education as a fundamental right and the other 28 recognizing that students have this right, in some form. 46 As stated above, it was a 1993 right to education case (McDuffy) that led to the dramatic change in public education funding that eventually made possible public support for charter schools. Subsequent state court decisions, however, have significantly narrowed this right in Massachusetts by holding that there is no fundamental right to education in the Commonwealth. For example, in the case Jane Doe vs. Superintendent of Schools of Worcester, a student expelled for having a lipstick--knife in school claimed that the decision to expel her violated her right to education because Worcester did not provide any alternative education to expelled students, unless they were Special Education students. 47 The judge ruled that the decision to expel was rational, given the obligation of officials to protect other students, and that the fact that Worcester offered no alternative placement to the student did not violate any fundamental right to education in this case. 48 This tendency is not limited to Massachusetts courts. One legal scholar finds that this narrowing has been almost universal in state courts, and he attributes the failure to protect the individual right to education to a judicial tendency to take a systemic approach to influencing education practice:
In It is in this context of weak support for the individual right to education in domestic law that the human right to education, rooted in international law, becomes important to a discussion of charter schools.
The Human Right to Education
Human rights are internationally recognized, universal rights, with sources in international standards contained in treaties and other agreements. Human rights standards establish a fundamental right to education, which is not always the case in domestic law. The Universal Declaration of Human Rights (UDHR) began the acknowledgment of education as a human right in 1948. 50 The declaration affirms that, "Education shall be free, at least in the elementary and fundamental stages. Elementary education shall be compulsory." The United Nations General Assembly, for its part, passed a resolution declaring that member States must "ensure that education is aimed at strengthening respect for human rights and fundamental freedoms." 53 The most robust and often cited support for the international human right to education comes, however, from Article 13 of the International Covenant on Economic, Social and Cultural Rights (ICESCR), which the UN General Assembly passed in December of 1966. 54 The United States signed this treaty in October of 1977, but has never ratified it.
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Article 13 of the ICESCR states that education is a universal right and it must be "directed to the full development of human personality and the sense of dignity, and shall strengthen the respect for human rights and fundamental freedoms." 56 More specifically, secondary education must be generally available and accessible to all; education must be available for those who were not able to finish their primary schooling; and that the state will continue to develop a system of schools that improves the material conditions of teaching staff. 57 In 1999, the UN Committee on Economic, Social and Cultural Rights provided practical guidance for the implementation of the rights outlined in the Covenant. 58 This guidance included the so--called "4A
Principles," which establish the basis for determining progress on implementation of the right to education. The 4A Principles are: Availability: educational services must be available in sufficient quantity to serve the students that use them. School systems must have enough school buildings, classrooms, teachers, and supplies to ensure that all students can partake in the education offered. Accessibility: students must be able to make practical use of the education that is available. Barriers that prevent students from accessing education -intentional discrimination, cost barriers, structural issues, commuting distances, etc. -must be removed. Acceptability: the quality of education must meet minimum standards. In the context of the international human right, this does not relate specifically to test scores or outcomes; rather, this is a requirement that education is relevant to students, culturally appropriate, and of good quality; Adaptability: educational systems must be flexible enough to serve the changing needs of society and the communities they serve, and to respond to the needs of a diverse student body (culturally, economically, and socially). We use these criteria to examine the experience of charter schools to date and, eventually, to discern the human rights impact of the emergence of this sector. In addition to this specific guidance, a few key concepts underlie the implementation of all rights. One such concept is the universality of rights. According to this concept, human rights apply to all people, without discrimination in any form.
59 Policies intended to advance human rights should work to extend the right in question to all persons. Attempts to implement this guidance must also take into account the concept of "intersectionality": the social reality that, due to systematic patterns of discrimination, members of society face differential barriers to the realization of their human rights, including the right to education. While the human right to education is an individual right, different groups of people in society face unequal barriers to the fulfillment of their rights. The "intersectionality" frame provides support to the related idea that rights-- 57 Id. friendly policies might be targeted in an affirmative way toward a specific group of people facing particular obstacles to accessing that right. According to the report of the Expert Group Meeting held in preparation for the World Conference Against Racism, in Zagreb, Croatia in 2000, intersectionality, "…specifically addresses the manner in which racism, patriarchy, and economic disadvantage and other discriminatory systems contribute to create layers of inequality that structures the relative positions of women and men, races and other groups. Moreover, it addresses the way that specific acts and policies create burdens that flow amongst these intersecting axes contributing effectively to create a dynamic of disempowerment." 60 Education and other social policies must take this dynamic of disempowerment into account if they are to effectively protect and advance the right to education or other human rights in any social context. International law, then, provides the overarching framework for human rights, including the right to education, but the standards for assessing realization of this right are very much determined by local conditions. Recognizing this, the Special Rapporteur on the Right to Education calls for the application of the general principle of "progressive realization" of the right. 61 This means that governments must make the best possible use of available resources to protect and gradually fulfill the right to education in their countries. The best possible use of resources includes refraining from actions, such as arbitrary budgetary cuts, that undermine the implementation of the right. A rights--friendly policy need not achieve the full implementation of a given human right, but should be able to demonstrate meaningful progress toward the right, in the local/national conditions in which the policy is implemented. Critical among those local conditions that define the right to education in any context are local laws and public policies. Also Important are the ways in which local rights holders-students and their families, in the case of the right to education-understand and define their right. In the case of Massachusetts, the complex and contentious public discussion about charter schools leading to the July 2014 legislative decision was an important step in the definition of the Commonwealth's right to education. In describing a "people--centered" approach to human rights, the former Executive Director of the United States Human Rights Network makes the point in this way:
While 
Charter School Practice in Massachusetts
The core objective of this analysis is to assess the human rights impact of charter school practice and, based on that assessment, project the likely effect of continued expansion of the charter school sector on the realization of the right to education in Massachusetts. Given the scope and complexity of the experience in dozens of schools over two decades, the exercise involves some choices concerning the data that is most relevant to a human rights assessment of that experience. The presentation that follows focuses on four elements of the charter school experience: 1. Trends in charter school enrollment and possible barriers to enrollment faced by certain groups of public school students; 2. The particular approaches of charter schools to the use of school discipline and student exclusion as means of establishing an appropriate learning environment; 3. The quality of the educational experience of students attending charter schools; and 4. The financing of the charter school system and the possible impacts of charter school growth on the resources available for traditional public schools. There are certainly other elements of the charter school experience that could be examined-teacher recruitment and labor relations, school culture, and financial accountability, to name three-but we believe that an examination of the four aspects of the experience listed above provide the basis of the human rights analysis that is our goal. While acknowledging the diversity of the charter school experience and the dangers involved in generalizing about such a diverse body of experience, the track record of charters is now substantial and lengthy enough to confirm the existence of certain important patterns in that experience. While our own analysis principally focuses on Massachusetts, these patterns are not unique to the Common--wealth.
Trends in charter school enrollment
An important factor in a human rights analysis of charters schools is who attends the schools. If charters serve individuals or groups of students who are not being well--served by traditional public schools, then they are making an important contribution to the realization of the right to education. By the same token, if there are barriers to enrollment in charter schools for students with certain characteristics, that could raise human rights concerns.
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Ajamu Baraka, "People--centered" human rights as a framework for social transformation, A VOICE FROM THE MARGINS (Dec. 10, 2013), http://www.ajamubaraka.com/the--human--rights--project--determined--by--the--needs--of--the--powerful/. As mentioned above, the UN has offered four criteria upon which the implementation of the right to education in any context can be assessed. These four criteria: availability, accessibility, acceptability and adaptability are all of use in understanding the practice of charter schools and the possible impact of the expansion of the sector. For example, the standard of educational "accessibility" does not refer solely to the physical accessibility of school facilities, although this is an important part of the right to education. Accessible education removes any and all barriers to the participation of all groups of students in the education experience. Similarly, an education that is "adaptable" does not pursue a "one size fits all" approach to teaching and learning. It is flexible in response to the needs of different communities and students with different needs related to their education. The existence of obstacles to the inclusion of any particular group of students would certainly be considered a barrier to the realization of the human right to education. DESE estimates that 34,311 students will attend Massachusetts charter schools in the 2014--15 school year. That total continues to increase rapidly. As recently as 2011, the DESE enrollment calculation was 26,025, suggesting growth of 32% over three years. 63 Among those students are a large number of students of color, especially African--American students. Not surprisingly, given the districts in which charters are concentrated, the percentage of African--American students in charter schools is much greater than in the public school population, as a whole, in Massachusetts. But even the more relevant district--level comparison in urban districts such as Boston suggests that African--American families are particularly drawn to charters as an alternative learning environment for their children. 64 The same data that indicate higher African American participation in charter schools also indicate that Latino and Asian children are less likely to attend charter schools than they are traditional public schools. For charter advocates, the reason for this preference is clear: African--American children perform better in charter schools than they do in traditional schools, a fact that, for these advocates, is evident to A more systematic study of parent choice of charters in Indianapolis, IN, affirms that this perception that charter schools serve African--American children better than traditional public schools drives the choice of charters for many African--American families. The study also suggests that the racial composition of schools is an important determining factor in the school choices of African--American families. 66 Most public school districts and charter schools gather data about students' family income to determine whether or not students are eligible for free or reduced--price school lunches. 67 Both charter schools and traditional public schools serve roughly equal percentages of low--income students eligible for reduced--price lunch. As shown in Figure 2 , however, analysis of the presence of children eligible for free school lunch (because of family income under 130% of the poverty level) reveals a noteworthy difference. Traditional public schools serve a higher percentage of students in the free--lunch--eligible category. This suggests that, while both charters and traditional public schools are serving an economically disadvantaged population, charters attract more students coming from families living in slightly more stable economic conditions. While anyone can apply to charter schools, there are apparently some obstacles to the enrollment of children from families from the lowest income groups. According to Federal guidelines, students from families reporting income of between 130% and 185% of the Federal poverty level are eligible for reduced--price lunch delivered in public schools. Students whose families earn below 130% of the poverty level are eligible to receive free lunch. While this growth has occurred across the state, it has been concentrated in those urban school districts where charter school growth has been most pronounced. During the same period, school districts have identified increasing numbers of Students with Special Needs within the public education system. This is likely the result of increasing awareness of the special learning obstacles faced by some children and more determined advocacy on behalf of those children. As the courts have defined the responsibilities of school districts in relation to students with special needs (and school districts have slowly begun to assume those responsibilities), the costs associated with educating these children have increased dramatically. Between 2006 and 2012, while overall public education costs increased by 36% in Massachusetts, the costs of educating Students with Special Needs increased by 56%. 72 The tendency of charter schools in the Commonwealth to enroll proportionately less students in each of these groups has been the subject of considerable discussion in policy circles. In 2009, roughly 15 years after charter schools came into existence in Massachusetts, the Boston Teachers Union (BTU) released a study on the composition of charter school enrollment. point about reduced--price vs. free lunch eligible students, the research found that charters enrolled fewer ELLs and SSNs -a finding that echoes national trends. 74 Following on the heels of the BTU report, the 2010 law that loosened the cap on charter school growth included a set of new accountability measures for charter schools. 75 Several of these measures spoke specifically to the need to bring charter school enrollment of the aforementioned groups more in line with that of traditional public schools. If fully implemented, these measures would likely narrow the "enrollment gap" between charters and traditional public schools, but BESE, the body responsible for holding charters accountable to these measures has shown little appetite for enforcing them. As shown in Figures 3 and 4 , below, there have been some improvements in the enrollment of SSNs and ELLs in charter schools since the passage of the 2010 law, but the enrollment gap that gave rise to accountability measures persists. Obviously, not all Students with Special Needs or English Language Learners are alike in their educational requirements: There is a spectrum of needs in each case, and students with more severe special needs require specialized attention in the schools they attend. Data provided by DESE shows that, in the 2011 school year, Commonwealth charter schools actually served a slightly higher percentage of SSNs in the "full inclusion" category than did district schools across Massachusetts. These are SSNs who can be taught in a regular classroom environment. In the category of SSNs requiring "substantially separate" accommodations-the students with needs that cannot be addressed fully in the classroom-Massachusetts district schools serve a much higher percentage than Commonwealth charters. This disparity is even more dramatic in the Boston district.
77 Among the possible reasons advanced for this persistent enrollment gap are: Lack of Experience and Resources: Successful education of SSNs and ELLs often requires teachers and other professional staff with specific qualifications and experience. It also implies a major resource commitment with some relatively high fixed costs. Charters, each of which functions as a separate school district, may not have easy access to such specialized staff and may not reach a scale of service where the necessary high fixed investments are viable. Public school districts may have a strong comparative advantage in serving certain students, and once they become aware of this advantage, parents of ELLs and, especially, SSNs tend not to apply to charter schools.
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Parental Contracts: Some charters require parental contracts that demand a high degree of formal participation by parents in school activities. 79 Such contracts may be a barrier to charter enrollment for families with parents who work one or two jobs, speak a different language, have cognitive, physical or behavioral challenges themselves, are incarcerated, or for myriad reasons are unable to assume a major time commitment related to the education of their children. 80 "Counseling Out": As part of the school choice process, many parents seek opportunities to speak to staff and leadership of the schools they are considering for their children. These conversations allow staff to highlight the school's comparative advantages and challenges in serving certain types of students, and, therefore, might subtly discourage families of certain types of children from applying to that particular school. Exerting this sort of influence over the decisions of potential parents may be one reason that the composition of charter schools differs from what a random distribution of students would suggest. 81 The enrollment gap among ELLs and SSNs has received considerable attention from policy makers, critics of charter schools, and charter school associations, alike. 82 The difference in terms of the enrollment of ELLs is particularly dramatic, despite the fact that some charter schools have been established with a particular focus on serving the local ELL population.
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In Massachusetts, several provisions in the 2010 education reform legislation specifically attempted to empower BESE to hold charters accountable for enrolling more SSNs and ELLs. 84 Data from DESE show that the legislation has resulted in modest relative increases in the enrollment of Students with Special Needs in charter schools and more progress in relation to ELLs. However, due to the growth of the population in each of these areas, the enrollment gap between charter schools and traditional public schools persists.
New Orleans: Performing without a net
In late August 2005, the "hundred year storm" Hurricane Katrina made landfall along the U.S. Gulf Coast. Because of its vulnerability to flooding and its large population, New Orleans was one of the areas hardest hit by the storm. In the midst of the generalized devastation, the New Orleans public schools suffered massive damage, with the majority of school buildings seriously damaged, many beyond repair.
Some saw opportunity in the disaster. On September 21, before the city had even dried out, Paul T. Hill of the Center for Reinventing Public Education said, "In the case of post--hurricane New Orleans, American school planners will be as close as they have ever come to a green field opportunity…" 85 Hill meant that reformers would have the opportunity to rebuild the city's school system from the ground up, using a whole new set of principles. New Orleans in this way due to the mass displacement of students and the resulting change in the composition of the student population. Race continues to be a huge factor in access to quality education as the best--performing charters tend to attract many more white students and struggling schools continue to be composed almost entirely of African Americans. 86 The city continues to be home to many of the lowest--performing schools in the Louisiana.
In May 2014, the closure of the last traditional public schools in New Orleans made the city school district the first all--charter district in the nation. An important part of the charter model to date has been the existence of a system of traditional public schools as a kind of safety net. With charters operating alongside a traditional district, students expelled or otherwise excluded from charter schools can always return to the public schools. That safety net no longer exists in New Orleans. The lack of a traditional public school system mandated to serve all children has been particularly problematic for some families of Students with Special Needs, who insist that they are having a hard time finding appropriate placements for their children.
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This problem was evident even before New Orleans became fully "charterized." In July 2010, the Southern Poverty Law Center (SPLC) filed a lawsuit claiming that New Orleans schools were excluding some Students with Special Needs and not responding to the educational needs of many such students who do gain entrance to schools. The suit further points to data showing that students with an Individual Education Plan (IEP) are being disciplined, suspended and expelled at much higher rates than other students. 88 That lawsuit is still pending, but, as of May 2014 efforts were underway to settle it. 89 It should also be said that many major urban public school districts in the U.S., including Boston, have faced lawsuits regarding the education they provide to Students with Special Needs, but this fact in no way excuses the problem as it is manifested in charters schools around the country. In its 2013 report on the State of Public Education in New Orleans, Tulane University points to the omnipresent problem of charter accountability: "Without an accountability system that takes disability into account, schools have a disincentive to enroll students with disabilities." 91 In the nation's first all--charter district, every student is performing without a net and this can be especially dangerous for Students with Special Needs.
Approaches to school discipline
Regulatory frameworks in all states establish the parameters of appropriate school discipline procedures in those jurisdictions. School districts then fashion their own discipline policies in accord with those regulations. Since they often function as independent school districts, charter schools exercise considerable autonomy in the creation of their discipline policies. 92 Many charter schools have adopted an approach to school discipline that seeks to create a positive learning environment in the school through the establishment and persistent enforcement of strict disciplinary codes, with escalating consequences to the student for even minor infractions. Disciplinary actions against students are increasing in all schools yet, in general, disciplinary action occurs at a higher rate in charter schools than in traditional public schools. In Boston, during the 2012--13 school year, students in charter schools were almost three times more likely to be subject to suspension, permanent expulsion, or removal to alternative facilities than students in traditional Boston Public Schools.
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A recent national study on public accountability for charter schools indicates that Boston is not alone in this discipline disparity. 94 A report published in 2014 by the U.S. Department of Education Office of Civil Rights affirms the existence of alarming racial and other disparities in discipline in the nation's public schools. 95 Independently managed charter schools were not included in the survey, so it is not possible to determine with certainty that these disparities also exist in charter schools. Increasingly, states are requiring charter schools to collect and report detailed discipline data, In--district charter schools, like Horace Mann charters in Massachusetts, are more accountable to local school districts in establishing their discipline policies, but still exercise some autonomy in this regard. Independent charters, such as Commonwealth charters, can establish any discipline policy that is not in violation of state law. of a more complete picture of the incidence of charter school discipline, and, therefore, allow for more confident comparison of charters and public schools in this regard. What can be determined with certainty is that, unlike traditional public schools, charter schools can carry out serious disciplinary actions unilaterally, without due process. 97 The disciplinary approach of charter schools may very well contribute to the lower numbers of SSNs enrolling in them. The data suggesting that this may the case for SSNs also indicate that the disciplinary approach is less likely to be a factor in the enrollment decisions of ELLs. 98 The discipline approach in charter schools in one contributor to the high rates of student attrition often referred to as the "pushout" effect in charter schools. Attrition refers to the rate of departure of students from a school over the period of time that they would normally attend that school. All schools lose some students and some traditional schools have alarmingly high rates of attrition, but a number of the best--known charter schools in Massachusetts lose startling numbers of students through a combination of administrative exclusion and family withdrawal.
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In Massachusetts, as in many other states, charter schools are not required to enroll new students to "back--fill" vacancies created by the departure of former students. A high rate of student departure-without the necessity of admitting new students-certainly influences the test results achieved by some schools, and attrition rates also affect the student composition of these schools over time. From a human rights perspective, charter school discipline is not solely a factor in the low levels of SSN enrollment. An expanding body of data and analysis connects these "zero--tolerance" approaches with the increasing likelihood that youth excluded from schools will eventually face incarceration of some form.
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Aggressive discipline policies are being implemented in traditional public schools, as well as charters, but because of their particularly strict discipline codes and liberal use of student exclusion as a remedy for violations of those codes, charter schools are seen by some analysts as making an important contribution to the construction of this "school--to--prison" pipeline. 101
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Court decisions have upheld the right of charter schools to dismiss students without due process, on the assumption that those students can immediately re--enroll in a local public school. See generally Rosa K. Hirji, Are Charter Schools Upholding Student Rights?, AMERICAN BAR ASSOCIATION (Jan. 14, 2014), http://apps.americanbar.org/litigation/committees/childrights/content/articles/winter2014--0114--charter--schools--upholding--student--rights.html. Like virtually every other characteristic of charter schools, attrition rates are a matter of dispute between the schools and their critics. At least in Massachusetts, data provided by the Department of Education clearly show that some of the highest performing charter schools loose students at extraordinarily high rates. See French, supra note 81. 
The quality of education provided by charter schools
While a human rights analysis of charter schools need not devolve into an unproductive debate about "who does it better," it is clear that the right to education includes access to education of acceptable quality, so the question of quality is a matter of human rights concern. Understanding whether or not the education provided by charter schools is of acceptable quality requires some definition of the meaning of quality education. Among human rights documents, it is the Convention on the Rights of the Child that goes furthest in providing such a definition. It defines five "aims of education," as follows:
1. The development of the child's personality, talents and mental and physical abilities to their fullest potential; 2. The development of respect for human rights and fundamental freedoms, and for the principles enshrined in the Charter of the United Nations; 3. The development of respect for the child's parents, his or her own cultural identity, language and values, for the national values of the country in which the child is living, the country from which he or she may originate, and for civilizations different from his or her own; 4. The preparation of the child for responsible life in a free society, in the spirit of understanding, peace, tolerance, equality of sexes, and friendship among all peoples, ethnic, national and religious groups and persons of indigenous origin; and 5. The development of respect for the natural environment. 102 Subsequent human rights treatments of education quality have often used these aims of education and defined quality education as education that achieved, or at least demonstrated significant progress toward, these aims. 103 The entire debate about charter school quality in the United States has used a very different definition of quality education. In this context, quality education is teaching that imparts basic cognitive skills, primarily English language skills and mathematical abilities. Standardized test scores have become the gold standard-virtually the only standard-for the measurement of educational quality. The Boston Public School commissioned a School Quality Working Group, a gathering of outside experts who worked for a year to define measures of school quality that would go beyond MCAS scores. The SQWG presented its findings to the Boston School Committee in September 2104 and the majority of the recommended indicators were based on the most easily accessible data set, MCAS scores. See Measuring Quality, Boston School Quality, The most substantial review of U.S. public education from a human rights perspective was the aforementioned 2001 Report of the Special Rapporteur on the Right to Education on her visit to the United States. That report, while rich in its analysis of the human rights challenges facing the U.S. education system, did not focus on the question of the quality of U.S. education as defined by the CRC. Similarly, a serious review of the quality of education provided by charter schools from the perspective of the aims of education framework has not yet been undertaken, and such a review, while certainly needed, is beyond the scope of this analysis. It is, therefore, difficult to compare educational quality in charters and in traditional public schools using a more holistic notion of quality education, but comparisons are available using the narrower notion of quality as indicated by test scores. Some researchers assert that charter schools deliver education of higher quality, when compared with the traditional public schools in the relevant geographical area. 105 More sophisticated comparisons devise a statistical "virtual twin" to represent a comparable student that stays in the public schools, and then make the comparison between the real scores of the charter student and the scores of the virtual twin.
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Other researchers raise important questions about the methodology used in such studies and, therefore, the conclusions about the superiority of charter performance. 107 The job of education policy makers might become less complex if the data could resolve the debate over charter school vs. traditional school quality, but there is no such solution in sight. One analyst summarizes the results of the national charter school study carried out by Stanford's CREDO in the following way: [The study 's] (Jul. 16, 2013) , http://nepc.colorado.edu/thinktank/review--credo--2013, for a review which considers CREDO's methodology in a national study completed at the same time as the Massachusetts study, using the same methodology. Most of this comparative discussion has involved the comparison of student experiences across large numbers of schools. It is important to note, however, that while aggregating the performance of large numbers of schools may be the best way to analyze their statistical performance, the right to education of individual children is not realized at that aggregate level. When parents of individual children assess the quality of charters vs. traditional public schools, they choose, to the extent that school quality drives their choice, on the basis of a comparison of the quality provided by their actual public school options vs. the perceived quality of education in charter schools potentially available to their child. That often means a comparison between struggling traditional schools and the best charter schools in their area. That complex "choice" is quite different than a comparison of test scores at groups of schools over a broad geographic area.
Charter school finance and the right to education
The allocation of sufficient public funds to public education is one of the primary ways that government expresses its support for that service and advances the right to education. The human right to education does not specify a "right to adequately funded education," but the progressive realization of each of the 4As requires the provision of adequate funding by the State. Adequate funding is a necessary, but not sufficient, condition for the realization of the human right to education. In fact, requiring additional, targeted public funding is one of the primary levers by which courts have sought to mandate more effective and more equitable state intervention in support of education. The aforementioned McDuffy case is only one example of how the courts have attempted to influence public funding of education. even as the need for such services increased.
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Massachusetts cut $115.6 million from its K--12 education budget in 2011 (3%) and also cut early intervention services designed to prepare SSNs for school by 16%. 113 The growth of the charter school sector after the 2010 passage of An Act Relative to the Achievement Gap took place in an extremely difficult budgetary context for public education in Massachusetts. The question, of course, is whether or not charter expansion exacerbated-and continues to exacerbate-the financial squeeze on traditional public schools, thereby undermining their ability to provide adequate services to those children remaining in traditional schools. If so, such a "degradation effect" would be a human rights concern, not for the children who are able to attend charter schools-and stay in them-but for the much larger group of students remaining in traditional public schools. As mentioned in the earlier list of characteristics that define charter schools, all charters receive public funds in some form. This is a critical element of the business model of charters. As the charter sector has grown, the dedication of public funds to charters has increased accordingly. This budgetary shift has occurred precisely at the same time that many of the public school districts that send children to charters are facing extraordinary budgetary constraints, so the question of whether or not charter growth is "draining" resources from public schools quite naturally arises. Answering the question requires an examination of the ways in which both charters and traditional schools are financed. The way states fund charters differs quite a bit, from state to state. Once again, our focus is on how this dynamic unfolds in the case of Massachusetts.
How Massachusetts Finances Education
In 1993, the Massachusetts Supreme Judicial Court decided that the property--tax based system used to fund schools violated the state's constitutional right to education. Legislators created a new funding system to attempt to create more equity in schools across Massachusetts.
The core of this new system was the creation of district--specific foundation budgets: what districts must spend in order to satisfy the Commonwealth's education funding requirement. The foundation budget is a combination of several different calculations:
Base Rate: a calculation for the raw amount of money a district should be spending on each type of student (high school, middle school, English--language learners, etc). These numbers do not vary by district -they are consistent throughout the state. The base rate also includes certain categories of students who require additional funding; primarily special education students. Wage Rate: a calculation that determines the cost of labor in a particular section of the state. It applies a multiplier to the base rate.
Not every district contributes the same percentage to its foundation budget, however. DESE considers a district's size, its property tax base, and overall ability to contribute to meeting its foundation budget, and determines its "net minimum contribution." Districts with limited tax bases and low property tax income relative to school population contribute less to the foundation budget. Lawrence, Massachusetts, for example, only contributes about 8% of the total foundation budget for its school district. Boston's assessment in 2014 was $604 million out of a foundation budget of roughly $750 million -about 80%.
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The gap between what a district has to pay towards its foundation budget and the budget itself is funded by the state in the form of local aid. This state support to local education comes almost entirely from Chapter 70 funds. Chapter 70 is the state law that mandates state spending to supplement the funding that municipalities can provide to their public schools.
Public funding of charter schools
Massachusetts treats charters as essentially a subset of a district's school system. The Commonwealth diverts to charter schools a portion of the local aid it would ordinarily transfer to the local municipality for its district school system, in order to pay for charter student tuition. Charters send enrollment projections to the state, and using the same foundation base rates, DESE calculates the amount of local aid a sending district would normally receive to educate those particular students in district schools, and allocates that amount to charters instead. This reduction in local aid to the public school district is automatic under the 2010 law. This funding is referred to as a district's charter tuition, but it is important to note that the district never sees this tuition. The transfer is made directly from the Commonwealth to each charter school.
Charter School Financing and Public School Budget Cuts
In short order, Chapter 70 funding (see box) became an important part of the Commonwealth's school funding picture. This state aid to local school districts was most important in districts with little local capacity to fund their schools, but it became a significant source of school funding for all but the state's wealthiest cities and towns. The decision to use Chapter 70 funds to finance charter schools-made virtually at the same time as Chapter 70 came into existence-set up a latent conflict between the growth of the charter sector and public school funding, especially in poorer cities and town. As long as the charter sector remained small, and the Chapter 70 pot grew steadily, this contradiction was not evident and, therefore, was not a cause of great concern to traditional public schools or education advocates. Predictably, the tension created by this funding strategy for charter schools began to intensify in the face of the difficult combination of fiscal pressure on public education budgets and legislative reforms encouraging charter school expansion. As the charter sector began to grow more quickly than the size of the Chapter 70 appropriation, charter school tuition payments became an ever--greater percentage of Chapter 70 aid.
Over time, this has meant less local aid for school districts, especially those, such as Boston, which have some financial capacity to support their own schools. In Boston, Chapter 70 funds accounted for 31% of the BPS budget in 1999. In the new 2014--15 budget, those funds accounted for only 13% of projected public school outlays. Boston is gradually returning to the property tax--based system of funding traditional schools that was struck down by the McDuffy decision. So clear is the trend that Interim BPS Superintendent John McDonough remarked to the Boston Globe that he could envision a day when all Chapter 70 funding will end up in charter schools. The decline in Chapter 70 funding for Boston's traditional public schools is beyond dispute. For charter advocates, however, this does not mean that charter growth is undermining the traditional public schools. They base this argument on two main points:
1. When Chapter 70 funds "go with the student" to charters, the expenses related to educating that child also go with the student since the sending school no longer has to educate that child. As a result, there is no net financial loss to the sending school; and 2. Even if some expenses don't "go with the student," the Commonwealth has established a separate fund (Chapter 46: An Act Relative to Charter Schools 118 ) to reimburse public school districts for the funds they lose in charter tuition. Chapter 46 was passed in 1997, after the Legislature realized the financial problems created by the way charters were financed. The primary result of the bill was the creation of a reimbursement formula through which the Commonwealth would reimburse school districts losing charter schools for a part of the revenues lost when funding "went with the student." Effectively, Chapter 46 shifts a part of the burden of funding charters to the State, via a source separate from local aid to schools.
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The first point is clearly not the case, and the existence of the Chapter 46 reimbursement program suggests that the legislature is aware of the management problem posed by the loss of revenue to charter tuition. The reimbursements help, but both their structure and the fact that they do not occur every year mean that they do not eliminate the financial problems caused by charter growth.
In fact, the decline in Chapter 70 funds to schools sending students to charters leaves districts with a major management challenge. Most districts in which the exodus to charters has been relatively smallthe vast majority of public districts-have generally been able to manage around the loss. The urban districts that have lost the most students to charters have faced the biggest financial challenge due to charter expansion. The challenge has come at a time of generalized financial stress, when these districts have been least able to deal with it. The closing of multiple schools has been the only way that such districts can cut expenses on a scale that begins to match lost revenues. While this appears as a perfectly obvious solution, in real life it has been a painful and contentious process that takes time and creates tremendous dislocation in the lives of people connected to schools selected for closure. 120 In 2013, Moody's Investor Services conducted a study of the financial risks to municipalities resulting from the growth of the charter sector. Moody's purpose was to comment on the credit worthiness of the municipalities funding school districts. The report, entitled "Charter Schools Pose Growing Risks for Urban Public Schools," 121 suggests that charter advocates may be underestimating the impact of charter growth on traditional schools. Moody's own press release on the report quotes one of the authors of the report saying: Id. Six months after the Moody's report was released, a Washington Post blogger summarized its findings as follows:
While Many expenses associated with public education are either fixed or inelastic, declining very little with the departure of small numbers of students. Such expenses do not simply vanish when a number of students depart for charter schools. Chapter 46 reimbursements, even when they are fully funded by the Legislature, do not cover those fixed expenses.
Personnel costs, capital outlays and transportation costs are among the costs that operate in this way. In the case of transportation, the law requires districts to provide the same transportation to charter school students within the district as they provide to public school students. Charters do not reimburse districts for this expense.
Using Boston as an example, it costs the district $1,343 per capita, annually, to transport students. As of September of FY14, 3,847 charter school students were transported by the BPS at a cost of roughly $5 million.
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When a student transfers to a charter, there is no cost saving unless that student was eligible for transport when attending a traditional public school, but lives so close to the charter school that s/he is no longer eligible for district transportation. Transportation is an unusual case because the school district must continue to absorb the costs of charter students by law, but there are many other costs for 123 Id. The BMRB notes that it would be conservative to use the same cost per pupil estimate for BPS and charter school students, because charter students do not necessarily live near their schools and account for a higher number of miles traveled in the district than they do seats on the buses. which operational, rather than legal, imperatives lead to a similar result. If three students leave a district school to attend a charter school for Grade 6, the district cannot lay off a sixth grade teacher: the school operates the sixth grade class with three fewer students, and proportionally less revenue to cover its expenses for Grade 6. The same argument applies to all fixed costs related to the school building, which do not automatically decline when a few students leave the school.
When charter schools expand in size and number, therefore, the sending district loses more in tuition payments than it gains from cost savings. The tuition goes with the student, but many of the costs do not. In the beginning, this is not a significant factor for a large school district, but as the charter sector grows, this resource drain has more of an effect.
As suggested above, many charter supporters acknowledge that school districts cannot recover all lost tuition payments in cost savings, but they insist that Chapter 46 funding comes to the rescue. 126 Under Chapter 46, the Commonwealth reimburses sending districts for 100% of lost tuition for the first year that a student leaves for a charter and then replaces 25% of those losses for years 2--5. After that, the sending district receives no reimbursement via Chapter 46.
Chapter 46 reimbursements address some of the financial issues created by charter growth, but they do not solve the problem. The original formula for reimbursement was 100--60--40, meaning that districts would receive full payment for lost tuition in the first year, 60 percent of that amount in year 2, and 40 percent in year 3. All reimbursement would stop after year three, on the assumption that districts would have restructured to eliminate all of the necessary expenses by that time. Districts made a strong case that it was impossible to restructure away expenses in that short time frame, so the legislature changed the formula to the current arrangement (100--25--25--25--25). This extended the timeframe of reimbursements, but lowered reimbursements in years two and three. This obviously makes the equally questionable assumption that districts can restructure away 75% of the expenses related to charter tuition losses in the first year after the losses. An occasional district may be able to do this, but this is certainly not the case for the majority of urban school districts losing significant number of students to charters each year.
While these reimbursements are legally mandated, they are not automatic. The legislature must approve a special appropriation for this purpose, and that approval is never straightforward. In at least four separate years since the program began, including 2014, the Legislature failed to approve the full reimbursement appropriation, and municipalities and school districts simply operated without those funds. One way or another, such shortfalls eventually increase pressure on school district budgets. Chapter 46 is an important program and the Legislature should approve these legally mandated reimbursements. They are not, however, a panacea for the financial problems created by the way charter schools are financed in Massachusetts. A better solution would be to simply finance charter schools out of a separate appropriation like Chapter 46, rather than deduct the funds directly from flows 126 MASS. CHARTER PUBLIC SCH. ASS'N, supra note 119. designated for public schools.
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That would shift the burden for charter schools directly to the Commonwealth, and would certainly change the nature of the debate about charter school expansion.
In 2014, as the Massachusetts Legislature considered proposals to loosen the cap on charter school growth in the State, Boston was in the midst of a painful budget cutting exercise. In its 2013--14 fiscal year, the Boston Public Schools lost $84 million to charter tuition payments (net, after reimbursements). For the 2014--15 year, the system faces a budget shortfall of $107 million.
Far from unrelated, these two facts-the loss of public education funds to charter tuition payments and the fiscal shortfall-are intimately connected. To the extent that Chapter 46 does not fully reimburse districts for funding diverted to charter school tuition, those tuition payments are one source of the fiscal shortfall. The analysis above suggests that this is very likely the case. The budget shortfall is forcing the BPS to cut personnel and programs, including the projected loss of 250 jobs, among them 89 teachers and 113 para--professionals. All this is taking place in the Massachusetts city best equipped to deal with the loss of funds diverted to charter schools. The so--called "gateway" cities, such as Worcester, Springfield and Lawrence, have many fewer resources with which to compensate for the loss of Chapter 70 funds to charter tuition payments.
The financial challenges faced by urban public school districts are systemic in nature and have no single source. A complex range of external forces (immigration, increasing inequality, standardized test "fever," increasing numbers of students with special needs, etc.) are multiplying the demands on public school districts at precisely the moment when government, at all levels, is trying to recover from a major financial crisis. As the "jobless" recovery shuffles along, legislators face powerful political pressures to reduce spending.
The decision to finance charter schools from the same pool of funds through which the Commonwealth supports public school districts has created a conflict between the two. As the charter sector has grown and pressure on all public budgets has increased, this conflict has intensified. Lawmakers and regulators have tried to take steps to limit the damage to public school districts from charter growth, but these steps (such as charter growth caps and Chapter 46 reimbursements) have been inadequately researched, inconsistently supported and only partially successful.
The finding that charter schools have a negative effect on the financial capacity of traditional public schools in certain Massachusetts districts has implications for availability, accessibility, acceptability and adaptability of education-and, therefore, the realization of the human right to education-in those districts. The fact that charter enrollment patterns tend to concentrate ELLs and SSNs in traditional public schools only exacerbates this trend. This financial effect of charter schools on the realization of the human right to education for all students is not immediate or abrupt, but expresses itself in a gradual erosion of the capacity of traditional public schools to provide adequate educational services to their students.
Philadelphia: A Formula for Disaster
Philadelphia's school district is substantially larger than Boston's, but similar in the composition of its students: the public schools serve large numbers of students living in poverty, English Language Learners and special needs students.
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From 2000 to 2014--15 (projected), Philadelphia's charter population grew from 12,000 students to close to 40,000, or from 6% to 22% of the district's total students. 129 Philadelphia also experienced a serious budget crisis; starting in the late 1990s, Philadelphia Mayor Ed Rendell sued the state of Philadelphia for failing to fund the district at a level necessary to meet the needs of students. 130 In 2001, the state took over the school district due to its financial issues and its poor academic results on standardized tests. The state organization tasked with running the schools oversaw the expansion of charter schools. In 2012, the district (under state control) cut 3,800 employees. The next year, it closed 20 schools. 131 The closings forced students to move into crowded schools, and the budgetary and logistical difficulties threatened to prevent schools from opening on time or with enough staff. 132 One media report points to the Simon Gratz Mastery Charter High School as an example of how the charter model has been able to turn around struggling schools. At the Gratz, a charter management company has used private funds to demonstrate that "poverty is not destiny" as it revitalizes a high school in one of Philadelphia's poorest neighborhoods.
While lauding the progress made at the Gratz, University of Pennsylvania historian Tom Sugrue, views the experience in the context of the entire Philadelphia experience. Sugrue also questions the relevance of the Gratz model for the district as a whole, since private foundations invested $1.5 million in the turnaround there, at the same time that the State of Pennsylvania was making massive cuts to its K--12 budget.
Charter Schools: At What Price? Our examination of key aspects of charter school practice suggests that the experience has resulted in some important achievements, from a human rights perspective. Alongside these achievements, the growth of charters has also placed some obstacles in the way of the realization of the right to education for many children. These obstacles are sources of concern, from a human rights perspective. Given the qualitative nature of many of the variables under discussion, traditional cost--benefit analysis, based on comparisons of quantifiable values, is impossible. Instead, we conclude by characterizing the positive and negative human rights impacts and then draw a few conclusions about the human rights effect of charter schools to date, and the likely effects of the further expansion of the charter sector. The 4As framework has been used throughout the analysis to guide our assessment of how the human right to education ought to be implemented. This framework also provides a useful structure for assessing human rights impacts. Availability: educational services must be available in sufficient quantity to serve the students that use them. School systems must have enough school buildings, classrooms, teachers, and supplies to ensure that all students can partake in the education offered. The growth of the charter school sector has increased the range of options available to families in some school districts, but that does not necessarily mean that this growth has made educational services more available. Those districts in which large numbers of children have opted to enroll in charter schools have eventually needed to close schools in order to operate within their new budgetary reality. Students in traditional schools face declines in the level of services provided, while services available in the charter sector increase as the sector expands. Charter schools certainly leverage some private funds in support of education, and these funds might well not have been available in the absence of the charter alternative. These resources, specifically directed to charter schools, produce some increase in the capacity of the charter sector, but it is difficult to argue that this substantially increases the availability of public education to all families in need of that service. The school closings necessary to deal with the financial losses to charter schools complicate the issue of availability of education for many families. To the extent that charter school expansion requires the closing of traditional public schools, such expansion is of concern from the perspective of the availability of education. Considerations of the availability of education raise a question that recurs continuously in discussions regarding charter schools. Charter school practice and, therefore, a policy of charter school expansion affects the children attending charter schools very differently than it impacts those in the traditional public schools. A human rights analysis must take into account the effect of a policy on children within charters, but based on the notion of the human rights as universal, such an analysis must also consider the impact of charters on the typically larger group of children who continue to attend traditional public schools. Accessibility: students must be able to make practical use of the education that is available. Barriers that prevent students from accessing education -intentional discrimination, cost barriers, structural issues, commuting distances, etc. -must be removed. By law, charter schools are free to all attendees and they may not discriminate against a student on any grounds. Research analyzed in this report suggests that, as a practical matter, some groups of students have more difficulty accessing the services of charter schools than those provided by traditional public schools. English Language Learners enroll in Massachusetts charter schools at rates significantly lower than their presence in the overall student population. Students with special needs and students from the most economically disadvantaged families (free lunch--eligible families) show the same tendency, albeit to a lesser extent than ELLs. Data from other states suggest that Massachusetts is not alone in its patterns of charter school vs. traditional public school enrollment. Certainly, some of this enrollment gap is due to personal preferences of students and families, while charter schools' own policies and actions (including "counseling out" of some students) also have an impact. If some groups are under--represented in charter schools, other groups are proportionally over--represented in those schools. In the sector as a whole, African--American students and students whose family income makes them eligible for reduced--price lunch are more present in charter schools than in the general school population of their sending districts. Families eligible for reduced--price lunch have low--incomes, but do not fall into the lowest income category, according to Federal standards. If families in under--represented groups face some sort of barriers to access, then families in these over--represented categories must experience a certain ease of access to charter schools. On balance, charter schools in Massachusetts demonstrate higher rates of attrition than traditional public schools. These high rates of departure-both by student choice and by disciplinary exclusionalso bear on the question of the accessibility of charter schools. Not all groups of students have had equal access to charter schools, and this differential access is an issue from a human rights perspective. Massachusetts and other states have put in place regulations designed to hold charter schools accountable for their legal responsibility to serve students from all groups in an equitable manner, without discrimination of any sort. Despite these regulations, the enrollment gap persists. Until charter schools make additional progress on this important accessibility issue, the dedication of public resources to the schools will be a concern from a human rights perspective. Acceptability: the quality of education must meet minimum standards. In the context of the international human right, this does not relate specifically to test scores or outcomes; rather, this is a requirement that education is relevant to students, culturally appropriate, and of good quality; Much of the charter school debate has taken place on the terrain of school quality. A human rights analysis of the question of charter schools and educational quality suggests that the policy may benefit the human rights of some people while undermining those of other groups within society. Such analysis requires careful consideration of these rights "tradeoffs" to discern whether or not the implementation of a given policy represents the progressive realization of the right to education. In the United States, educational reform advocates have largely succeeded in focusing the debate around school quality on a consideration of comparative student performance on standardized tests. A genuine human rights analysis must, ultimately, operate with a more holistic notion of educational quality than test results. But even analysis based strictly on test scores suggests that charter schools vary widely in quality, as do traditional public schools. There is little evidence that, in general, charter schools provide education of demonstrably higher quality than traditional public schools. That said, a significant number of families enter charter school lotteries based on the sense-certainly true, in some cases-that charter schools offer their children the possibility of education of higher quality than the traditional public schools available to them through the school assignment process in their communities. A percentage of these families enroll in charter schools, while others remain on waiting lists, hoping for seats to open up. Charters overstate this "pent--up demand" for their services, but some excess demand for charter schools certainly exists. High attrition rates suggest that many charter students leave those schools in the first few years after enrollment, but other students are able to adapt to the charter environment and some thrive there. For the families of these students, the charter option provided an opportunity to access education of a quality that may not have been available to them in traditional public schools. They may not express their experience in human rights terms, but the existence of the charter schools allowed their child to realize an important aspect of the right to education. Given the composition of charter school enrollment, many of these charter school success stories involve African--American children from families of limited economic means. Children living at this intersection of race and poverty have faced historic discrimination in public schools in Boston and across the United States. That these children and their families can find education that they consider to be of high quality in charter schools is a human rights accomplishment from any perspective. But at what cost do charter schools deliver this important accomplishment? Massachusetts and most other states have decided to finance charter schools directly out of budgets destined for traditional public schools. Unlike many other states, Massachusetts, through its Chapter 46 charter reimbursement law, has attempted to recognize the effect of this financing strategy on traditional public schools. The research analyzed for this report suggests that charter school growth has had the effect of concentrating students requiring higher levels of educational services (ELLs and SSNs, for example) in traditional public schools. Unless trends in charter enrollment change quite dramatically, expansion of the sector will continue to have this effect on the composition of traditional public schools. Furthermore, because of the way in which charters are financed, the growth of the sector has gradually degraded the financial capacity of public school districts with high charter density to provide services of acceptable quality for their students. This effect is most visible in large districts that send high numbers of students to charter schools. The experiences of districts such as Philadelphia suggest that this gradual erosion of capacity may reach a critical point beyond which the district is unable to provide services of even minimally acceptable quality to large numbers of the students they serve. 136 On the one hand, charter schools advance the human right to education by providing high quality education to a relatively small number of students who may not have been able to access that education in traditional public schools. Those students and their families have become powerful advocates for a system that has worked for them, and demand that the charter school option be opened to more children. On the other, the expansion of the charter "system" undermines that same right for many students who remain in the same traditional public schools from which the charter students came. The group whose rights are undermined includes many students who were once enrolled in charter schools, but who, for whatever reason, did not thrive there and have ended up back in traditional schools. A complete human rights analysis would require a more granular, data--based analysis of the details of this complex tradeoff, but the tradeoff remains a concern from a human rights perspective, in any case. 136 For a discussion of this dynamic, which involves not just the degradation of financial capacity, but also the loss of political support from lawmakers, see Sanchez, supra note 128.
Adaptability: educational systems must be flexible enough to serve the changing needs of society and the communities they serve, and to respond to the needs of a diverse student body (culturally, economically, and socially). Charter schools were originally designed to give groups of teachers and parents the autonomy to provide new options to children, in terms of curriculum, teaching style, school environment, and other educational components. In short, it was hoped that charters would lead to educational innovation that could eventually be implemented, at scale, in school districts. To an extent, charters have fostered higher levels of adaptability in the educational systems of the areas in which they have flourished. Ironically, however, charters themselves have shown little adaptability. They have often adopted rigid curricula, policies and procedures that have been slow to adapt, even in the face of apparent shortcomings. For example, many charter associations have identified the low levels of ELL enrollment as a serious problem in their member schools, but schools have been slow to adapt to meet the needs of this population. Similarly, charter advocates have acknowledged that relatively low student retention is an issue in some charter schools, but schools have had a hard time identifying and adopting policies and approaches that could make student retention a high priority of the schools' pedagogical practice. As in the case of the other implementation criteria of the right to education, charters have had a mixed impact on the adaptability of education. By their nature, charter schools are adaptations to the conditions in public school districts. At the same time, many charters have shown the same difficulty in adapting to local conditions for which traditional public schools are often criticized. Since these institutional rigidities seem to be shared by all sorts of schools, and the specific lack of adaptability of charters affect only the minority of students who attend them, we find less cause for human rights concerns related to adaptability than to some of the other criteria.
Conclusion
As suggested above, the multi--faceted policy approach that has allowed the creation and expansion of charter schools in Massachusetts has had contradictory effects on the realization of the right to education. While the policy most certainly advances the right to education for a portion of the students able to enroll in charter schools, that realization of rights takes place at a cost. The ongoing expansion of the charter sector, along with the accompanying pressure on public school budgets, undermines the ability of some local districts to preserve and protect the rights of the larger group of children remaining in traditional public schools. School closings, the primary tool available to districts to restructure budgets to deal with charter school expansion, often require devastating adjustments for the districts in which they take place. Because charter schools do not serve English Language Learners and Students with Special Needs at the levels those groups are present in the overall school population, the dedication of public funds to these schools undermines the realization of the human right to education for children in those groups. Furthermore, the disciplinary approaches of charter schools and their liberal use of student exclusion as a response to student behavior issues is a human rights concern for students attending (and excluded from) charter schools. 137 For practical reasons, our analysis of these effects has focused on Massachusetts, and our conclusions pertain to that state. There is ample evidence to suggest, however, that the trends identified in the Bay State are also present in other states with large urban school districts that have experienced rapid growth of charter schools over the past two decades. Continued growth of the charter sector will require decisions in many states to loosen current legal restrictions on charter expansion. Policy makers in those states would do well to carefully consider the full impact of charter school expansion on the human right to education of children inside and outside of those schools before encouraging such expansion. Charter schools were originally established with the promise that, in return for being released from many of the regulations applicable to public school districts, charter schools would be more accountable to public authorities. State actors responsible for charters schools must ensure that accountability, both on academic issues and on social issues, such as the composition of school enrollment. A human rights analysis of the charter school experience to date does not justify an "anti--charter" position that sees the existence of the schools as inherently inconsistent with human rights standards, or reflexively opposes the expansion of the schools in any circumstance. The analysis, however, does affirm the wisdom of the choice made by the Massachusetts Senate when, in July 2014, it opted not to loosen the cap on charter school growth without first achieving a deeper understanding of the impact of such expansion on education outcomes across the entire public education system. Far from being irrelevant to discussions of education in the United States, the human rights framework promotes and contributes to just such an understanding.
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In addition to the right to education concerns that are the focus of this analysis, the liberal use of exclusion without due process also raises concerns regarding the civil and political rights of excluded students. For a discussion of the impact of some charter discipline policies in New York City, see Sarah Tan, Pushed Out: Charter Schools Contribute to the City's Growing Suspension Rates, School Stories: education reporting in New York City, (May 11, 2012), http://school--stories.org/2012/05/pushed--out--charter--schools--contribute--to--the--citys--growing--suspension--rates/.
